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>» » OF THE MANY USEFUL PROJECTS 
sponsored by the organized Bar in re- 
cent years, none, it seems to me, has 
greater potentialities than one under- 
taken by the House of Delegates of 
the American Bar Association at its 
mid-February meeting at Chicago. 
The 258-member body resolved: 
“That through our members and 
the cooperation of state and local 
bar associations we encourage and 
support our schools and colleges in 
the presentation of adequate in- 
struction in the history, doctrines, 
objectives and techniques of com- 
munism, thereby helping to instill 
a greater appreciation of democracy 
and freedom under law and the will 
to preserve freedom.” 
This resolution was adopted without 
a single dissenting vote. That so many 
lawyers should come to an agreement 
on any issue is in itself impressive. 

The A.B.A.’s program is not limited 
to the organized Bar but takes in indi- 
vidual lawyers as well. While I intend 
to suggest to the Board of Trustees 
that our Association follow the lead of 
the A.B.A., I make this separate ap- 
peal to our members. 

During the years since World War 
II I have wondered from time to time 
at the ignorance—a more tolerant term 
would be apathy—of the American 
people about communist activities, an 
unconcern that seems to have filtered 
into our government. Certain examples 
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come to my mind. Some of them may 
have rational explanations; if so I have 
never come across them. In what is to 
follow I intend no criticism of either 
political party nor of any individual, 
so if you are tempted to infer at any 
point of the discussion that I am cov- 
ertly casting aspersions upon F.D.R., 
Harry or Ike—forget it. 

One incident that has always puz- 
zled me is the apparent ease with 
which we permitted communism to 
swallow China. Before the actual take- 
over I recall some talk about “agrarian 
reformers,’ but when the chips were 
down and they took off their masks, 
the leaders of this movement turned 
out to be disciplined, Moscow-trained 
communists. I remember the suppres- 
sion of the Wedemeyer report by our 
government but I cannot reconstruct 
the details. | wonder how many others 
are equally vague? Can it be that this 
lapse of memory is due to our indif- 
ference to the communist threat? I 
like to think that a similar happening 
today, when we have a clearer view 
of communism, would be engraved on 
our minds forever. But I’m not so sure 
it would. Too many of us, I fear, still 
find difficulty in properly evaluating 
the reality of the communist danger. 

What about Korea? Could we have 
done anything to prevent the cutting 
of that country in two? Could we have 
avoided the Korean war without los- 
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ing ground to the communists? And 
if not, was it wise to forbid our flyers 
to pursue enemy planes into Red 
China? I hope the answers to these 
questions are clearer to you than they 
are to me. 

Most recently we have witnessed 
the spectacle of communism taking 
over Cuba. I, for one, was surprised 
when I learned only too promptly 
after the take-over that Fidel Castro 
was a communist or, what amounts 
to the same thing, a communist tool. 
I had thought of him as a dedicated 
revolutionary whose sole purpose was 
to relieve the people from the rigors 
of the Batista dictatorship. Every 
thoughtful person must be alarmed 
that such a communist coup could be 
accomplished without press warning 
only a few miles from our shores. 

Other similar events could be men- 
tioned but space will not permit. The 
incidents mentioned are sufficient to 
suggest that the free world has not 
been as alert as it should have been 
to the reality of the communist men- 
ace or the effectiveness of communist 
activities. If any of these enemy suc- 
cesses can be attributed to laxness on 
the part of our government, or worse 


Fish Co., 166 Cal. 576 (1913). 
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still to communistic infiltration in the 
agencies responsible for our safety, 
—then we can be sure that the lacka- 
daisical attitude of the American pub- 
lic toward communism has contrib- 
uted to this evil in an appreciable 
degree. An informed and alert citi- 
zenry is bound to exert a_ healthy 
influence upon those in our govern- 
ment whose duty it is to combat com- 
munism. The government needs and 
is entitled to have this support. 


At the moment I cannot say what 
measures the Board of Trustees will 
see fit to undertake in line with the 
A.B.A. resolution. Whatever they may 
be and whatever they may accom- 
plish, I am convinced that each of us 
has the power to contribute some- 
thing, however seemingly small, to 
the A.B.A. program. I run across many 
people whose thinking about com- 
munism is fuzzy, and so do you. Each 
of us should constitute himself a com- 
mittee of one to enlighten these 
people. Perhaps all of us could profit 
by putting in a little time on the study 
of communist techniques and objec- 
tives, to the end that an informed 
citizenry can better defend and pre- 
serve our American heritage. 
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THIS MONTH’S COVER 


The gentleman on the cover is the late Lucien Shaw, who was a member of the 
California Supreme Court during the period from 1903 to 1923 and briefly served as 


the Los Angeles Bar Association in 1888 (the Association had originally been formed 
in 1878, but faded away in the early 1880's), and served as its President in 1901 
and 1902. Justice Shaw’s frequent opinions were characterized by thoroughness and 


its Chief Justice. Justice Shaw was a member of the committee which reactivated \ 
. \ 
lucidity. See, for example, 166 Cal., passim, and in particular People v. California j 
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Peculiarities and Pitfalls 


of Mandate 


By Ellsworth Meyer 
Judge, Superior Court 


>» » THE EDITOR OF THE BAR BULLETIN 
has requested that I set out some of 
the law and procedural steps with 
which counsel should be familiar 
when considering whether a proceed- 
ing for a writ of mandate can be suc- 
cessfully undertaken 

In the past several years this special 
proceeding has taken on new signifi- 
cance to the practitioner because of 
the increase in the number of adminis- 
trative agencies and the number of 
occupations subject to licensing. 


History 

The history of the writ should 
be borne in mind because the writ 
still bears some of its early distin- 
guishing marks. Originally in Eng- 
land mandamus was a writ issued by 
the king to command the performance 
of some act. Later it became a judicial 
writ issued by the Court of King’s 
Bench to remedy official inaction.’ 
It was a common law remedy un- 
known to the courts of equity.? In 
California it has always been a special 
proceeding,*® has an anglicized name, 
“mandate,” and in addition to tradi- 
tional subject matter has been made 





the statutory’ method of judicial re- 
view of administrative decisions,® in- 
sofar as the same are subject to judi- 
cial review. 
Application 

Mandate is still the proper writ to 
compel an administrative agency or 
officer to perform a ministerial act 
which it or he is duty bound to per- 
form, such as: crediting taxes to the 
proper fund,’ the examination of a 
recall petition to determine its suffi- 
ciency,* publishing a notice of sale of 
bonds,’ the signing of bonds or the 
execution of a contract which has been 
awarded.'’® The primary question in 
cases of this type is whether the act 
is ministerial or whether the agency 
or officer has discretion. If it or he 
has a discretion to act or not, mandate 
will produce nothing. If there is a 
duty to act, but a discretion to act one 
way or another, action may be com- 
pelled by mandate, but it cannot be 
used to compel action in a particular 
direction. 

Counsel are more apt to be con- 
sulted relative to a matter involving 
the denial, suspension, or revocation 





1U.S. v. Bd. of Dirs. of Public Schools, 143 
C.C.A. ans, 229 Fed.1. 

*Bates v. ere 239 Ala. 255, 194 So. 520; 

79 Ma. 665, 22A. 2d 472. 

5C.C.P._ sec. 23, 1063 et seq. 

‘C.C.P.; sec. 1084. 

5C.C.P. sec. 1094.5. 
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®Law Review articles have criticized its selection 
instead of review (certiorari). 

tLong Beach School Dist. v. Payne, 219 Cal. 598. 

SBarnes v. Zemansky, 176 Cal. 369. 

*Golden Gate etc., ; Felt, 314 Cal. we povvens 
etc. Dist. v. Jensen, 111 Cal. App. (2d) 2 

Williams v. Stockton, 195 Cal. 743. 
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of a professional or vocation license, 
or a zoning, demolition or building 
permit case than matters discussed 
in the paragraph last above. There- 
fore, this article will examine mandate 
from that standpoint. What is stated 
hereinafter about service of process 
and pleadings applies to cases involv- 
ing a ministerial duty, but what is 
said about determining the weight 
of evidence does not. 

Also, there are a few variations 
when the application (to compel 
ministerial act) is made originally to 
an appellate court. Judicial Council 
rules cover these and they will not be 
further noted herein. 


Given a client, the first thought of 
the lawyer should be as to the agency 
involved, because the extent of judi- 
cial review, limited at best, depends 
upon the agency involved. If the 
agency is a city or county board or 
official or a statewide agency pro- 
vided by the constitution, the possible 
judicial review is very limited. If the 
agency is a statewide one created by 
the legislature and the decision is not 
a denial of the issuance of a license, 
judicial review is not as limited as 
with the first class mentioned. 

The difference between the two 
classes of agencies arises from the 
holding that the legislature cannot 
vest judicial power in a statewide 
agency."! This principle, of course, 
does not prevent such a vesting by 
the constitution itself and is not ap- 
plicable to city and county agencies.’ 
This appears to be a more accurate 
basis than to speak of local agencies, 


as some decisions have, as inferior 
courts. They are not courts.'* 

If the decision is that of a city" 
or county’ department or official, a 
non-legislative decision of a city coun- 
cil’® or board of supervisors, or of a 
constitutionally created state agency 
(alcoholic beverage control,'’ horse 
racing,’® state personnel,’® fish and 
game,” boxing and wrestling’ and 
health? ), judicial review is limited to 
the ascertainment of whether there 
was any substantial evidence to sup- 
port the decision. The courts do not 
reweigh the evidence before the 
agency. 

The same rule has been applied to 
a denial of a license or restoration 
subsequent to a revocation by a state- 
wide agency created by the legisla- 
ture.® 

If the decision does not involve the 
denial or restoration of a license and 
is by the state medical or dental board, 
or the commissioners of real estate, 
insurance, or building and loan, or 
the registrar of contractors, or a board 
or official enumerated in Section 
11501 of the Government Code, judi- 
cial review will extend to reweighing 
the evidence before the agency to de- 
termine whether the weight thereof 
supports or is contrary to the decision. 
De Novo Review 

During a brief period there were 
a few appellate decisions which re- 
ferred to judicial review of adminis- 
trative decisions as a trial de novo, 
These, if not researched further, might 
mislead. The court proceeding is not 





“Standard Oil Co. v. St. Bd. of Equal. 6 Cal. 
(2d) 557; Drummey v. St. Bd. of Funeral Dirs., 
13 Cal. (2d) 75. 


People v. Provines, 34 Cal. 520. 

Chinn v. Superior Court, 156 Cal. 478. 
“Fascination. Inc. v. Hoover, 39 Cal.(2d) 260. 
“Damiani v. Albert, 48 Cal.(2d) 15. 


Jenner v. City Council, 164 Cal. App.(2d) 490. 
%Const. art. XX, sec. 22. 
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Ibid. sec. 25a; So. — ne Club v. Cal. 
Horse R. Bd., 36 Cal. (2d) 1 


Const. art. XXIV, secs. ra 3. 
Const. art. IV, sec. 25-1/2. 
‘W[bid., sec. 25-3/4. 

*Const. art. XX, sec. 14. 


%McDonough v. Goodcell, 13 Cal.(2d) 741; Me- 
Donough v. Garrison, 68 Cal. App. (2d) 318; Glick 
v. Scudder, 69 Cal. App.(2d) 717; Housman v. 
Bd. Med. Examrs., 84 Cal. App.(2d) 308. 
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a trial de novo in the commonly un- 
derstood meaning of that term.‘ As 
indicative of later expressions as to 
review under the substantial evidence 
rule, it was stated in Board of Trustees 
v. Munro, 163 Cal. App. 2d 440, 445: 
“There can be nothing in the nature 
of a trial de novo in the reviewing 
court.” 

As to those administrative decisions 
subject to the weight of evidence rule, 
it might be advantageous for counsel 
to have in mind, as an analogy, appel- 
late review of a trial court decision 
where it is contended that the evi- 
dence is insufficient to support the 
judgment or verdict. Such is not a 
trial de novo in the commonly ac- 
cepted definition of that term. 


The next consideration of counsel 
should be the time prescribed for vari- 
ous steps which must be taken. Here 
the practitioner will encounter some 
of the peculiarities of a mandate pro- 
ceeding and may find it desirable to 
count backward from the several 
deadlines. 


Procedure 


The filing and service of a com- 
plaint ex delicto or ex contractu is 
more leisurely and luxurious than in 
mandate. A petition for a writ of man- 
date must be served on the adverse 
party or parties before filing.’ After it 
is filed (recently changed from 
served), the adverse party has five 
days in which to file points and au- 
thorities in opposition to the issuance 
of the first process, the alternative 
writ. The careful practitioner will, 
therefore, count backwards the five 
days allowed for points and authori- 
ties, the number of days it will take 


to make service and obtain an affidavit 
thereof, and act accordingly. 

While a few state agencies have 
authorized an employee in Los An- 
geles to accept service of petitions, in 
a larger number of cases it is neces- 
sary to effect service in Sacramento 
and occasionally in some other part 
of the state. Service is authorized on 
(1) the presiding officer of a board 
or commission, (2) the secretary or 
(3) on a majority of the members 
thereof. Continuing backward, coun- 
sel must allow the time it will take 
him to prepare a petition which will 
be sufficient to result in the issuance 
of an alternative writ, and this means 
a petition which states facts consti- 
tuting a cause of action and not one 
containing conclusions of the pleader 
as to essential elements. That there 
was no substantial evidence,’ the 
agency or commissioner abused dis- 
cretion,® acted arbitrarily,’ or the de- 
cision was not supported by the evi- 
dence” are mere conclusions and in- 
sufficient. 


In seeking judicial review of the 
action of a city or county agency it 
is particularly important to remember 
that the issues may become moot if 
counsel does not move rapidly. 

As to statewide agencies the start- 
ing gun is the last day on which the 
agency can order a reconsideration of 
its decision. In almost every instance 
this is the date the decision was 
mailed plus thirty days, plus one day 
for each hundred miles or fraction the 
mailing must travel" (Sacramento to 
Los Angeles, thirty plus five days). 
Thus the date upon which the deci- 
sion becomes final is determined. The 

(Continued on page 245) 





‘Dare v *. Bd. of Med. Examrs., 21 Cal.2d 790. 
a my P., §1107. 


on Bik v. State Personnel Bd., 136 Cal. App.(2d) 
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8Cross v. Tustin, 111 Cal. App.(2d) 395. 
*Kelley v. Kingsbury, 210 Cal. 37. 

10Perry v. Chatters, 121 Cal. App.(2d) 813. 
11Pesce v. Dept. A.B.C., 51 Cal.(2d) 310. 
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Proving State of Mind: 
Opinion Evidence 


By William L. Scott 


Member, 

Thompson, Waters, Moss, 
Scott & Riordan, 

Los Angeles 


» » AT A TRIAL the question is asked 
a banker, “In your judgment, did Mrs. 
Doe understand what you explained 
to her?” Opposing counsel objects, 
“The question calls for an opinion; 
how can the witness know what Mrs. 
Doe’s state of mind was or what she 
understood?” Should the objection be 
sustained or overruled?! 


Proving the state of mind of a per- 
son can be a frustrating and difficult 
task. State of mind cannot be demon- 
strated and is exhibited only circum- 
stantially. Nevertheless, under the sub- 
stantive law it becomes the decisive 
issue in many types of actions. In pre- 
paring the issue for trial, consequent- 
ly, it is worth while exploring every 
type of probative evidence which 
might be admissible on the subject. 


The commonly accepted methods of 
proving state of mind are (1) the 
direct testimony of the person whose 
state of mind is in question, (2) dec- 
larations of the person whose state of 
mind is in question, and (3) evi- 
dence of facts and circumstances ex- 
isting at the time the state of mind 





exists.? If, under the circumstances of 
a particular case, these methods are 
available and prove the point, the 
proof problem disappears. But not in- 
frequently, such evidence is meager 
and leaves something to be desired, 
especially in cases where a party must 
prove the state of mind of his adver- 
sary or of a person not available as 
a witness. 

Another method of proof which 
should not be overlooked in prepara- 
tion is the opinion testimony of wit- 
nesses who have had an adequate 
opportunity to observe the person 
whose state of mind is in issue dur- 
ing the time it exists. For the most 
part, such testimony is held inadmis- 
sible because it is a “mere” opinion, 
conclusion or impression. The courts 
tend to adhere rigidly to the opinion 
exclusion. In a few instances, however, 
opinion testimony, or what amounts 
to opinion testimony, has been per- 
mitted to prove state of mind. A re- 
view of some of the California de- 
cisions will serve to indicate the extent 
to which this type of testimony has 
thus far been allowed. 





See Pfingst v. Goetting, 96 Cal. App. 2d 293 
(1950) discussed below under the heading of 
“Understanding.” 


226 


2For examples of the use of each of these meth- 
ods, see, respectively, cases cited in Witkin, Cali- 
fornia Evidence, §§173, 268-271, 157. 
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Rationality 

Most of the California cases have 
dealt with the state of rationality. The 
types of testimony considered in this 
category include “clearness of mind,” 
“sanity,” “competency,” “alertness” 
and the state of being “rational or irri- 
tional.” 

In introducing testimony on this 
subject, it is necessary to observe a 
distinction which has developed be- 
tween an “opinion” of rationality and 
the “appearance” of rationality. To 
understand the application of this dis- 
tinction, a few of the earlier cases 
must be examined. In the first Cali- 
fornia case on rationality, People v. 
Sanford,’ the Supreme Court ap- 
proved of opinion testimony going 
directly to state of mind. In the San- 
ford case, defendant was charged with 
murder. The prosecution, in attempt- 
ing to prove a dying declaration, 
asked a witness to “state the condition 
of mind of the deceased at the time 
[of the declaration]—whether it was 
clear or confused.” Over objection, the 
witness was permitted to testify “in 
substance, that judging from the con- 
versation of the deceased at the time, 
his mind was clear.” The Supreme 
Court held the question proper, 
adopting the reasoning generally re- 
lied upon when allowing opinion evi- 
dence: 

“It is said here, for the prisoner, that 
this was the expression of a mere 
opinion, by a non-expert witness, 
and should have been excluded on 
that ground. We do not think so. 
We understand the rule on this 
point to be that a witness, even 
though not an expert, who details a 
conversation had between himself 
and another, may also, in connec- 
tion therewith, state his opinion, 
belief, or impression as to the state 


of mind of such person, as these 
seemed or appeared to the witness 
at the time of the conversation. The 
impression made upon the mind of 
Burns, to the effect that the mental 
condition of the deceased was un- 
obstructed, was an impression he 
had formed by personal observa- 
tion. He had heard the utterances 
of the deceased; these he could re- 
peat, or substantially repeat, to the 
jury; but he had also observed his 
tone, gesture, appearance, and his 
general demeanor at the time; these 
he could not be expected to repro- 
duce to the jury as he saw and ob- 
served them; nor could he even de- 
scribe them in giving his evidence, 
without in some degree indicating 
his own opinion or impression of 
what they were—and this, it is said, 
he may not be permitted to do. We 
think, however, that this cannot be 
said to be an expression of the mere 
opinion of the witness in the ob- 
jectionable sense.”* The inability to 
express or describe observations ac- 
curately is usually relied upon as the 
basis for admitting opinion testimony. 
A few months after the Sanford case 
was decided, California enacted the 
Code of Civil Procedure. Section 1870, 
Subdivision 10, provided (as it still 
does) that evidence could be intro- 
duced in a trial of “the opinion of an 
intimate acquaintance respecting the 
mental sanity of a person, the reason 
for the opinion being given.” This pro- 
vision differed from the holding in the 
Sanford case in one significant aspect: 
by implication, the qualification was 
added that the person testifying had 
to be an “intimate acquaintance.” No 
such limitation is found in the Sanford 
decision and, apparently for this rea- 
son, later California cases have not 
followed the Sanford holding when 
dealing with rationality. A witness is 





343 Cal. 29 (1872). 
4id., at pp. 32-33, 
‘The Sanford case has been cited and relied upon 
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in other jurisdictions, e.g., Conn. Mut. Life Ins. 
Co. v. Lathrop, 111 U.S. 612 (1884). It still 
should be considered as having precedence value in 
California for states of mind other than rationality. 
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generally not permitted to express his 
opinion unless he is an “intimate ac- 
quaintance.”® 
However, later cases do follow the 
spirit of the Sanford holding and 
achieve virtually the same result by 
the use of the “appearance” distinc- 
tion. The first decision after the enact- 
ment of Section 1870 to be faced with 
the problem of admitting opinion evi- 
dence of a witness who was not an 
“intimate acquaintance” was People v. 
Lavelle.’ The defendant was charged 
with assault with intent to commit 
murder. One of the witnesses, a dep- 
uty sheriff present at the time of arrest 
of the defendant, was asked the ques- 
tion, “What was the appearance of 
this man (the defendant) at that time 
with reference to his being rational or 
irrational?” Objection was made to the 
question on the ground that the wit- 
ness was not competent to testify be- 
cause it had not been shown that he 
was an “intimate acquaintance” with- 
in the meaning of Section 1870. The 
Supreme Court held that the question 
was proper, making the following 
distinction: 
“The evidence sought to be elicited 
was not the opinion of the witness 
as to the mental sanity of the de- 
fendant, based on an acquaintance 
with him, but was rather as to a 
fact, namely, his appearance at the 
time. The appearance of a person at 
a given time is one thing; the opin- 
ion of a witness as to the mental 
condition of that person, based on 


an acquaintance with him, is quite 

another.”® 

The validity of the Court’s distinc- 
tion is questionable. The only reason- 
able inference that can be drawn from 
the testimony sought in the Lavelle 
case, if it is accepted at all by the 
trier of fact, is the witness’s opinion 
of the defendant's state of mind. 
Phrasing the question in terms of “the 
appearance” instead of “your opinion” 
would seem to be merely a change in 
form, not in meaning.” But the reason- 
ing of the Lavelle case has generally 
been accepted and followed by the 
California decisions.’® If counsel want 
to avoid the risk of having their evi- 
dence excluded, their examination 
should be directed to appearances and 
not opinions of rationality. Of course 
if a witness is an “intimate acquaint- 
ance” his opinion is admissible under 
Section 1870. 


Understanding 

Testimony on the ability of a per- 
son to understand generally what is 
going on about him is another way of 
showing rationality and it is simi- 
larly treated.” 

Questions have also been allowed 
when directed, not merely to general 
understanding, but to whether a per- 
son affirmatively understood the legal 
consequences of a particular transac- 
tion. In Pfingst v. Goetting,’* the case 
from which the question in the open- 
ing paragraph was taken, the heirs of 
a decedent contested the validity of a 





®See cases cited in Footnote 10, infra. 

771 Cal. 351 (1886). 

Sid., at p. 352. 

See Estate of Carpenter, 94 Cal. 406, 416 
(1892); cf., De Arellanes v. Arellanes, 151 Cal. 
443, 450 (1907). 

In Re Wax, 106 Cal. 343, 349-350 (1895) 
(Action contesting probate | of will on incompe- 
tency; question permitted, “How did he conduct 
the transaction o! borrowing the money, paying the 
interest, etc.?”’); People v. Manoogian, 141 Cal. 
592, 594-598 (i904) (Defense of insanity in mur- 
der case; question referring to defendant permitted, 
“what was his appearance at those times when 
he talked to you, with reference to his being or 
acting as men ordinarily do in their right minds, 
or otherwise?”); De Arellanes v. Arellanes, 151 
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Cal. 443, 450 (1907) (Action to set aside deed 
on incompetency; court allowed witness to testify 
that the grantor was “in a perfectly rational con- 
dition, and that her mind was clear.” on the ground 
that such testimony was really a description of 
appearances ). 

"Carleton v. Bonham, 60 Cal. App. 725, 730-731 
(1923) (Action to set aside deed on incompetency; 
question permitted whether decedent “in all her 
business transactions at the bank .. . appeared to 
be keen mentally and a_ business woman. ”); Jor- 
gensen v. Dahlstrom, 53 Cal. App. 2d 322, 337 
(1942) (Court approved of testimony, “In all the 
transactions we had with her, why, we considered 
her a woman of very alert mind and positive in her 
manner. . . . I would consider me Mrs. Jorgensen 
was a very alert business woma 

296 Cal. App. 2d 293, 301- 308 (1950). 
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joint bank account which the decedent 
had opened with her nephew shortly 
before her death. In substance, the 
heirs contended that the decedent had 
not understood the meaning of the 
right of survivorship clause. One of 
the employees of a bank who had ex- 
plained the subject to decedent at the 
time the account was opened, was 
asked by counsel for the nephew, “In 
your judgment, at that time could she 
understand what was explained to 
her?” Over the objection that the wit- 
ness was not an intimate acquaint- 
ance, he was permitted to answer, 
“Perfectly.” On appeal, the Court 
affirmed the Trial Court's ruling and 
held that the question was proper, 
relying on the statement that “Such 
facts may be stated . . . by any witness 
who has observed them. They are 
mere matters of observation and not 
of expert knowledge.”'* It is worth- 
while noting that the Court appears 
to have confused and reversed the 
application of the appearance distinc- 
tion; the question is phrased expressly 
in terms of opinion and is allowed on 
the basis that it calls for an “obser- 
vation.” 

Emotions and Temperament 


The cases generally approve of the 
admission of opinion testimony on 
emotions and temperament. The basis 
relied upon is the same as expressed 
in the Sanford case that such states of 
mind are impossible to express com- 
pletely and accurately without also 
permitting the witness to state his 
opinion. In People v. Deacon,* a 
murder case, defendant objected to 
allowing a witness to testify “to the 
spirit or tenor of voices that he heard 
in the room directly above his own.” 


The witness had been permitted to 
testify that the voices denoted “an- 
ger.” The District Court of Appeal 
held that the testimony was proper 
because anger could only be described 
as a conclusion. 

Other California cases have stated 
by way of dictum that opinions may 
be given on whether or not a person 
was “excited,” “timid,” “melancholy,” 


2? ke . 


“peevish,” “irritable,” “fearful” and the 


like.2® 


Intoxication 


The Courts have had no difficulty in 
accepting opinion evidence on intoxi- 
cation. Earlier cases on the subject 
approved of questions phrased in 
terms of whether a person “appeared” 
intoxicated.'* Later decisions make it 
clear that questions can properly be 
phrased in terms of the opinion of a 
witness and need not refer to appear- 
ances.** 


Intention and Motive 


Intention and motive are probably 
the categories of states of mind most 
often found in issue, and they serve 
to accent the desirability of permit- 
ting the introduction of as much trust- 
worthy evidence as exists to prove 
state of mind. 

Intention and motive, as categories, 
differ in degree from intoxication or 
emotions, for example, in that they are 
less often manifested in a usual or set 
manner and hence, may more often be 
difficult to observe accurately. This is 
not to say that they are never mani- 
fested in a recognizable fashion nor 
that, in instances in which they are 
observed, opinion evidence should be 
excluded. Nevertheless, the Courts do 
categorically exclude such evidence 





1896 Cal. App. 2d 293 (1950) at p. 306. 

14117 Cal. App. 2d 206, 210 (1953). 

"People v. Arrighini, 122 Cal. 121, 123 (1898); 
Holland v. Zollner, 102 Cal. 633, 638 (1894). 

Finn v. Sullivan, 110 Cal. App. 38, 40 (1930) 
(Question permitted, “What was his . . . apparent 
condition at the time with reference to being intoxi- 
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cated or otherwise?”); People v. Sehorn, 116 Cal. 
503, 511 (1897). 

People v. Moore, 70 Cal. App. 2d 158, 164-165 
(1945) (Officer permitted to give his “opinion” 
that complaining witness had not been intoxicated. ) ; 
hon v. Hernandez, 70 Cal. App. 2d 190, 192 
(1945). 
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with little or no discussion of the 
matter.?* 


Greve v. Echo Oil Company,’ 
illustrates the inflexibility with which 
the opinion rule is applied. In that 
case, plaintiff H. J. Greve sued on 
several claims, two of which had been 
assigned to him by a husband and 
wife. The husband had assigned one 
of the claims to plaintiff and the wife 
had assigned the other. In the instru- 
ments of assignment, however, plain- 
tiffs initials were transposed and the 
assignments were made to “J. H. 
Greve.” Defendant contended that 
the assignments had not been made 
to plaintiff because of the difference 
in initials. At the trial, plaintiff sought 
to prove that the initials had been 
transposed by mistake and that the 
assignments were intended to be di- 
rected to him. Plaintiff put the hus- 
band on the stand and had him testify 
first to the circumstances surrounding 
the making of both assignments. Plain- 
tiff then, after showing that the hus- 
band had been present when his wife 
executed her assignment, directed a 
question specifically to the wife’s as- 
signment and asked, “To whom did 
she intend to execute that assign- 
ment?” Defendant objected to the 
question as being irrelevant, incom- 
petent and not the best evidence. The 
Trial Court overruled the objection, 
and the witness answered, “H. J. 
Greve.” In ruling on the admissibility 
of the husband’s testimony, the Appel- 
late Court held that it was reversible 
error to have overruled the objection 


because the question called for the 
opinion of the husband.’ 

This ruling seems harsh under the 
circumstances of the case. It is not 
unreasonable to conclude that the hus- 
band could accurately opine on his 
wife’s state of mind on the basis of 
his relationship with her, his obser- 
vation of her actions and speech in 
executing the assignment and_ his 
knowledge of the surrounding facts 
and background. Most of these facts, 
it is true, the husband could relate to 
the trier of fact but, after a lapse of 
time, probably not as completely or 
as accurately as if he were also per- 
mitted to sum up all of his observa- 
tions by giving his opinion. Certainly, 
the husband had a better opportunity 
than the trier of fact to infer accurate- 
ly his wife’s state of mind. Yet, the 
trier of fact is required to decide the 
issue without being permitted to con- 
sider the husband’s testimony. 


Knowledge—Belief 

Knowledge and belief are treated 
the same as intention and motive. “A 
witness cannot testify as to the knowl- 
edge or belief of another.”?* 

In Sneed v. Marysville Gas Etc. 
Co.,”* an action for wrongful death, a 
mother, who had lived with her son 
up to the time of his death, was not 
permitted to state her opinion on 
whether her son had “any knowledge 
of electricity or its dangers.” The son 
had been accidently electrocuted. The 
Court observed that “ordinarily one 
person cannot know what is in the 
mind of another.” The foundation laid 





Brown v. Ratliff, 21 Cal. App. 282, 295 (1913) 
(Employee of a corporation not permitted to testify 
to the intention of the “officials” of the corporation 
in causing a certain ditch to be constructed.); 
Estate of Boole, 98 Cal. App. 714, 720 (1929) 
(Widow not permitted to opine on whether her de- 
ceased husband had made certain gifts to their 
children in contemplation of death); Huyck v. 
Rennie, 151 Cal. 411, 415 (1907) (Question not 
permitted, “Do you ‘know bes oy or not your 
niece had any zy of m im?”’); Butler 
v. Stratton, 95 Cal. App. 2d “03. 4 27 (1949) (Ob- 
jection sustained to question asking es the 
witness lived in a house by permission of another. ). 
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#8 Cal. App. 275, 281 (1908). : 

e court ruled alternatively that the husband’s 
opinion should have been excluded because it was 
based on a hearsay declaration of his wife. This 
alternative ground would be a valid basis for ex- 
cluding the testimony were the husband to have 
based his opinion solely on his wife’s declaration; 
however, from the recitation of facts in the court’s 
opinion, it appears that the husband did observe 
other competent and relevant facts from which he 
could have accurately formed = gy on his 
wife’s state of —~ 4 Id., at 

"1Huyck v. Ren 151i Cal 4 41h, vie ?- 1907). 
22149 Cal. 704, "707. 708 (1906). 
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to admit the mother’s opinion was 
weak, but the holding is based on the 
opinion exclusion rule, not lack of 
foundation. 
Conclusion 

The cases have not approached this 
subject with entire consistency and 
logic. For some states of mind, opin- 
ion evidence is admissible on a case 
by case basis provided an adequate 
foundation is laid; for other states of 
mind, opinions are categorically ex- 
cluded whether or not a sufficient 
foundation can be shown. One rea- 
son perhaps for this apparent in- 
consistency is a difference in the at- 
titudes of Courts on the inherent trust- 
worthiness of such evidence. In many 
cases, scepticism is expressed or im- 
plied of the ability of persons accu- 
rately to observe and form opinions 
on the state of mind of another. 
Granted that such scepticism may be 
justified when confined to the facts 
of a particular case, still it should not 
be generalized and made the basis of 
an inflexible rule. Common experience 
shows that intelligent persons can and 
do form opinions of what other people 
think and that they make responsible 
decisions upon the basis of their opin- 
ions. Moreover, it does not seem logi- 
cal to rely on such scepticism as a 
valid basis for exclusion of all opin- 
ion evidence when, in each action in 
which the issue is raised, the trier of 
fact must itself opine on state of mind 
—and accurately we hope. 


Whenever a witness has had an 
opportunity actually to observe a per- 
son’s appearance, speech and actions 
and, from his observations and gen- 
eral experience, is able to form an 
opinion on that person’s state of mind, 
it is reasonable to permit him to tes- 
tify to his opinion in order to assist 
the trier of fact in determining the 
issue. Such a rule should increase the 
probabilities that the issue will be 
correctly decided. Requiring an ade- 
quate foundation and the right to 
cross examination provide sufficient 
safeguards on a case by case basis to 
protect the trier of fact against inac- 
curate opinions. 


General criticism of the inflexible 
application of the opinion rule has 
often been expressed. In the recent 
case of People v. Otis,?* the District 
Court of Appeal observed _ that, 
“The historical development of the 
opinion rule shows it is not immutable. 
Originally the rule did not exclude, 
but only limited, the weight of such 
opinion rule shows it is not immutable. 
generally accepted modern version of 
the rule solidifies it into an absolute 
form has provoked adverse comment 
... and the demand that it be recast 
in a more practical as well as sensi- 
tive formula.” These remarks seem 
especially applicable to state of mind 
cases. 





23174 Cal. App. 2d 119, 127-128 (1959); See 
also authorities cited therein. 
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DEFAULT JUDGMENTS 





» » SINCE JANUARY, 1960, all default 
hearings in civil actions or proceed- 
ings, except divorce, annulment and 
separate maintenance actions, in the 
central district of the Los Angeles 
Superior Court, have been assigned to 
Department 63 for hearing by a Court 
Commissioner. The writer has heard 
approximately 1,000 civil default ac- 
tions during the calendar year 1960 
and therefore feels that the following 
observations and suggestions may be 
of some value to the members of the 
Bar of Los Angeles County.’ 

The provisions of Sections 585 and 
586 of the Code of Civil Procedure 
prescribe the ground rules for the 
entry of default judgments by the 
clerk and for the consideration of de- 
fault judgments by the court. 


I. Jurisdiction 


A. JUDGMENTs BY DEFAULT BY CLERK 


The authority of the clerk of the 
court to enter default judgments is 
limited by Section 585 C.C.P. to ac- 
tions in which the defendant has been 
personally served and which are upon 
contract for the recovery of money 
or damages only. The cases have fur- 





See Sec. 259a sub. 6, C.C.P. and Rule 4, sec- 
tions 8a and 8b of Rules of Superior Court of Los 
Angeles County. 
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By A. Edward Nichols 


Commissioner of the 
Superior Court, 
Los Angeles County 


ther limited the clerk’s authority in 
these matters. Miller v. F.M.W. Drill- 
ing Company, 140 Cal. App. 2d 728 
(1956), affirmed the trial court in set- 
ting aside a default judgment that 
had been entered by the clerk. The 
Court stated as follows: “The author- 
ity of a clerk to enter a judgment is 
found in Section 585 of the Code of 
Civil Procedure. This authority is 
limited to cases where there is a con- 
tract and where it appears from the 
contract itself that a definite or liqui- 
dated sum of money is to be paid, or 
where such sum can be ascertained 
by mere mathematical computation. 
No agreement of that nature here 
appeared, and the allegations of rea- 
sonable value presented questions of 
fact. The clerk has no such power 
where the taking of any evidence is 
necessary.” The case of Lynch v. Ben- 
cini, 17 Cal. 2d 521 (1941), holds 
that the clerk can render a judgment 
for damages only when the amount of 
damages is fixed by the contract itself. 
Several cases point out that defects 
in the complaint or in the prayer 
thereof also serve to limit the author- 
ity of the clerk in these matters. See 
American Securities Company v. Van 
Loven, 13 Cal. App. 2d 265 (1936); 
Lynn v. Knob Hill, 177 Cal. 56 (1917). 
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BIOGRAPHICAL SKETCH OF COMMISSIONER A. seca eee oA NICHOLS 


Commissioner Nichols has served as a member of the Governor’s Advisory Com- 
mittee on Children and Youth since 1959 and was Administrator-Advisor of the State 


ceived his LL.B. degree in 1930 from St. Johns University School of Law and was 
admitted to the California State Bar the following year, after which he was in pri- 
vate practice for eleven years. His Commission to the Los Angeles Superior Court 


came in April, 1954. 
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The clerk of the court is evidently 
unable to render default judgments in 
the following situations: (a) in cases 
where the sum is not definite or liqui- 
dated or ascertainable because of 
some defect in the pleading; (b) 
where there is a variance between the 
complaint and the prayer in any re- 
spect, or a variance in amounts as 
between counts; (c) where a condi- 
tion or breach of condition must be 
proved or where some evidence is re- 
quired to be taken; (d) where it is 
sought to waive part of principal, or 
where a partial satisfaction is filed, 
since this must be regarded in the na- 
ture of an amended pleading. 

In addition to the foregoing, the 
clerk is unable to enter default judg- 
ments where there are problems con- 
cerning interest in a complaint on an 
open book account, an account stated, 
or an action for money had and re- 
ceived. The defects in these matters 
usually consist of the lack of allega- 
tions of a promise to pay or failure 
to make a demand, as well as a fail- 
ure to allege the date of an account 
stated or of a demand. There is also 
the matter of attorney’s fees, as set 
forth in C.C.P. Section 585; if the 
complaint seeks attorney’s fees pro- 
vided for in the contract in an amount 
greater than that allowed by court 
schedule (see Rule 12 of Court's 
Rules), the judgment will have to be 
obtained by Court; the clerk, however, 
will accept a written waiver of an 
alleged or requested greater amount, 
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Department of Mental Hygiene in Sacramento during the period 1942-1954. He re- 
rd 
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where counsel is willing to waive the 
excess over that allowed by the sched- 
ule. 

In all cases before rendering a de- 
fault judgment, the clerk will see that 
the following requisites are present: 
Personal service must have been had 
on a party or parties against whom 
judgment is sought, and default must 
have been entered. A military affi- 
davit complying with court require- 
ments and not more than 30 days old 
must have been submitted. By the 
terms of C.C.P. Section 1033%, a cost 
bill must be submitted at the time of 
application for judgment. The amount 
prayed for, exclusive of interest, must 
be over $3,000. The number of default 
judgments entered by the clerk of the 
court in the central district was ap- 
proximately 300 during the calendar 
year 1960 (as compared with the num- 
ber heard by the Court as discussed 
hereinabove )?. 


B. DEFAULT JUDGMENTs BY CouRT 


The following are the types of ac- 
tions which will require default judg- 
ments by the Court and the presenta- 
tion of evidence: 

1. All those in which the defendant 
was served by publication, 

2. All those in which damages are 
claimed except as above men- 
tioned, 





2Mr. Ed Contini and his assistant, Mr. Grover 
Kingdon, of the judgment division of the County 
Clerk’s office have been most helpful in furnishing 
the writer with some of the material herein set 
forth. 
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3. All those in which the reasonable 

value of goods or services is 
claimed, 
[Miller v. F. M. Drilling Co., 
140 Cal. App. 2d 728 (1956); 
Landwehr v. Gillette, 174 Cal. 
654 (1917)./ 

4. All actions to quiet title under 
C. C. P. Sections 738, 749, 749.1, 
and 750, 

In addition default judgments by 
the court are required in actions for 
partition, unlawful detainer, in em- 
inent domain, in ejectment, for fore- 
closure of mortgage or trust deed, for 
foreclosure of mechanic’s liens and of 
chattel mortgages, in claim and de- 
livery, actions on foreign judgments, 
and for rescission or reformation of 
contracts. This list is not exclusive. 

It is necessary that the default of 
the defendant or defendants be en- 
tered by the clerk before any steps 
may be taken to have the matter 
placed upon the default judgment 
calendar for hearing. All matters re- 
lating to this default calendar includ- 
ing settings are handled by the clerk 
in charge of the Civil Default and 
Special Proceedings section, Mr. Jack 
Rose, whose office is in Room 606-A 
Courthouse.* Counsel desiring to set 
matters on the default calendar are 
required to present to him the follow- 
ing: (1) the original Superior Court 
file, showing proper entry of the de- 
fault; (2) an original and one copy of 
the proposed judgment; (3) military 
affidavit for each individual default- 
ing defendant; (4) a cost bill (in 
those cases which are entitled to re- 
cover costs); (5) a dismissal as to all 
fictitious defendants; and (6) any 
documentary evidence that is to be 
offered in evidence at the trial. Atten- 





Mr. Jack Rose has also been 
furnishing the writer with some of 
background involved herein. 


uite helpful in 
e material and 
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tion is called to the requirements of 
C. C. P. Section 1033% that a cost bill 
shall be submitted at the time of ap- 
plication for judgment. C. C. P. Sec- 
tion 739 does not permit the plaintiff 
to recover costs in a quiet title action 
when a defendant has either dis- 
claimed or has defaulted. The clerk 
will not accept proof of non-military 
service, either in the form of an af- 
fidavit or a statement, declaration or 
certificate which is declared to be true 
under the penalty of perjury; this is 
by reason of an amendment to the 
Soldiers and Sailors Civil Relief Act, 
enacted by Congress in September, 
1960. 

The default calendar is heard every 
Wednesday at 9:00 a.m. and 10:15 
a.m. in Department 63, Room 601 
Courthouse. Counsel should check 
the published calendars in the legal 
newspapers to ascertain the time of 
hearing of their matters (the first 20 
cases are usually on the 9 o'clock cal- 
endar and the remainder on the 10:15 
calendar ). Hearings are generally set 
two or three weeks in advance, thus 
allowing time for processing by the 
clerk of all the various factors involved 
in accordance with an extensive check 
list that the clerk’s office has devel- 
oped during the time that Mr. Rose 
and his predecessors have handled 
these default matters. The default 
clerk assigned to this function also ap- 
proves all default entries by court 
after service by publication or under 
other provisions of law requiring 
court entry of default rather than en- 
try by clerk. 


II. Special Problems in Default 
Judgments 


The writer’s expérience during the 
past year in hearing these matters and 
in discussing related problems with 
members of the Bar has focused at- 
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tention upon certain recurring ques- 
tions and problems which should be 
discussed. 
A. FacruaL SUMMARY REQUESTED 
All exhibits and documentary evi- 
dence to be considered at the default 
hearing must be presented to the De- 
fault Clerk (as previously stated) at 
least 5 days prior to the hearing. The 
Commissioner reviews each case care- 
fully, not only as to the procedural 
matters or defects called to his atten- 
tion by the Clerk but particularly as 
to the allegations of the complaint 
and the exhibits and documentary 
evidence submitted. In quiet title ac- 
tions where the rights of the plain- 
tiff and defendant are not readily ap- 
parent from the pleadings, and in 
other actions where the transactions 
or facts are also not readily apparent 
from the pleadings, counsel are re- 
quested to furnish to the Court at 
least 5 days before the hearing a fac- 
tual summary of what is involved in 
plaintiffs complaint and a brief ref- 
erence to the pertinent law governing 
plaintiff's theory of his cause of action 
against the defendant. This will en- 
abie the Court by proper review 
thereof to expedite the hearing of the 
matter on the calendar and will also 
tend to make plaintiffs presentation 
of evidence more concise and direct. 
This is obviously necessary in view of 
the brief time allocated to each mat- 
ter during the 180 minutes of the 
morning of the calendar. 


B. ANSWER FiLep AFTER DEFAULT. 

If a defendant has filed an answer 
after his default has been duly entered 
(and this has happened occasionally ), 
the policy of the Default Judgment 
Department has been for many years 
that the case will not be set on the 
default calendar until after a motion 
to strike the answer from the files has 
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been granted. Likewise, a case will 
not be accepted for setting if there is 
a motion pending to set aside the de- 
fault of the defendant until there has 
been a determination of such motion 
in favor of plaintiff. 

C. Revier Limrrep By Prayer. 

C. C. P. Section 580 provides that 
if there is no answer, the relief granted 
to the plaintiff “cannot exceed that 
which he shall have demanded in his 
complaint.” This has been interpreted 
by the courts to mean that the de- 
fendant is subject to only such a judg- 
ment as the complaint demands, and 
a defendant who decides to default 
is entitled to rely upon the specific 
demands of the prayer, and may ig- 
nore a prayer for general relief (“such 
other and further relief as the court 
may deem proper”).‘ There have 
been situations when the complaint 
alleged a breach of contract which 
contained provisions for payment of 
attorney's fees, and there were ade- 
quate allegations in the complaint 
justifying the award thereof but un- 
fortunately the prayer omitted the 
request for attorney’s fees. 


D. CompLaint TO STATE CAUsE 
oF ACTION 

The complaint must state a cause of 
action, and the allegations thereof 
should support the demand for relief 
requested. The case of Lynn v. Knob 
Hill, 177 Cal. 56 (1917), is an illustra- 
tion of the general rule that no de- 
fault judgment may be granted unless 
the complaint states a cause of action 
for the relief sought. This principle 
also is the basis for the requirement of 
evidence to be presented at the hear- 
ing in all cases sufficient to establish 
a prima facie case in support of the 


(Continued on page 251) 





4Witkin, California Procedure — (Proceedings 
Without Trial) pp. 1701-1702. 
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Section 318—A Tax Trap 


By Harold Weinstock 


mittee on Taxation, was formerly a special attorney with the office of the Chief 
Counsel, Internal Revenue Service, in Washington, D.C. He is presently a partner in 


the law firm of Walzer, Weinstock & Manion, Beverly Hills. 


—~ 


>» » ALTHOUGH STOCK REDEMPTION 
AGREEMENTS solve many estate plan- 
ning problems for the owners of 
closely held corporations, a hazard 
exists which may cause the redemp- 
tion proceeds to be taxed as a divi- 
dend to the estate of the deceased 
shareholder. 

Under a properly drawn stock re- 
demption agreement, where stock of a 
deceased shareholder is redeemed on 
his death by the corporation, there 
will usually be no adverse income tax 
consequences to the decedent's es- 
tate. The reason for this is that on 
the stockholder’s death the stock ac- 
quires a new tax basis, namely, the 
fair market value on the date of death, 
or if the alternate valuation date is 
used for estate tax purposes, then the 
fair market value on that date. I.R.C. 
Section 1014. Since the purchase price 
of the stock to be redeemed will de- 
termine the fair market value of the 
stock for estate tax purposes, the basis 
and the amount realized on the re- 
demption will be identical and there 
will be no gain or loss for income tax 
purposes. 

Moreover, in the usual situation the 
payment by the corporation to the es- 
tate in redemption of the stock will 
not be treated as a dividend. Section 
302 provides that such payment will 
not be considered a dividend if the re- 
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demption is not essentially equivalent 
to a dividend (Section 302(b)(1); if 
the redemption is substantially dis- 
proportionate (Section 302(b)(2); or 
if it completely terminates the stock- 
holder’s interest in the corporation 
(Section 302(b)(3)). In order for 
the redemption to terminate com- 
pletely a shareholder's interest, all of 
his stock must be redeemed by the 
corporation. In order for there to be 
a substantially disproportionate re- 
demption, the shareholder, immedi- 
ately after the redemption, must own 
less than 50% of the corporation’s vot- 
ing stock, and the percentage of vot- 
ing stock which he owns in the cor- 
poration after the redemption must 
be at least 20% less than said percent- 
age was prior to the redemption. 

In determining the number of 
shares a shareholder owns after a 
redemption for the purpose of satisfy- 
ing the disproportionate redemption 
or complete redemption tests, the 
rules of constructive ownership set 
out in Section 318 are to be applied. 
This section provides, inter alia, that 
a shareholder is deemed to own not 
only the stock he actually owns, but 
also the stock owned by his spouse, 
his children, his grandchildren and his 
parents. Also, and of particular im- 
portance to the problem at hand, 
stock owned by a beneficiary of an 
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estate is considered as owned by the 
estate, and stock owned by an estate 
is considered as owned proportion- 
ately by its beneficiaries. Accordingly, 
if one of the beneficiaries of the de- 
ceased shareholder's estate should 
own stock in the corporation, the es- 
tate will be considered, under Section 
318, as owning such stock. Therefore, 
a complete redemption of the stock 
owned by the estate, and perhaps a 
substantially disproportionate redemp- 
tion, will not be possible. In most 
cases it would be virtually impossible 
to show that the redemption was 
otherwise not essentially equivalent to 
a dividend. As a result, if these tests 
are not satisfied, the proceeds of the 
redemption will, to the extent that 
the corporation has earnings and 
profits, be taxable as a dividend to 
the deceased shareholder’s estate. 

If a Section 318 problem exists, 
consideration should be given to re- 


solving the problem by one of the 
following methods: 


1. The shareholder should make 
no other shareholder of the corpo- 
ration a beneficiary of his estate. 
(Moreover, because of the possi- 
bility of a double attribution of 
ownership, no family member of 
another shareholder should be made 
a beneficiary of his estate. See Lewis 
(35 TC No. 11, October 20, 1960) ). 

2. The estate-beneficiary attri- 
bution rules can be avoided if the 
legacy of the shareholder bene- 
ficiary, providing he is not a residu- 
ary legatee, is satisfied before the 
stock redemption takes place. (Rev. 
Rul. 58-111, 1958-1 CB 173; Rev. 
Rul. 60-18, IRB 1960-3, 14). 

3. A cross purchase agreement 
entered into by the individual stock- 
holders, rather than a stock redemp- 
tion agreement between the share- 
holder and the corporation, may be 
used in the first instance. 

The attorney preparing the stock 
redemption agreement should realize 
that he must have complete informa- 
tion as to the parties involved, their 
family and business relationships, and 
the provisions of their wills before he 
can proceed with safety. 


Persons Who Served on the 
Federal Courts Criminal Indigent Defense Panel 
During April, 1961 


Gene Breuer 

Wm. Matthew Byrne 
Eugene Chaiken 
William I. Chertok 
Daniel B. Diedrick 
Richard D. DeLuce 
R. Noel Hatch 

D. Clifford Higgins 
Robert D. Hornbaker 
Harold Hunter, Jr. 
William Keller 
Sherman A. Kulick 
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John Arthur MacDowell 
Edward Masry 
Robert T. Moulton 
Harold L. Myers 
John G. Nelson 
Donald D. Paul 
Esther Penchef 
Dexter D. Penman 
Stanley Rogers 
Herman Sillas, Jr. 
William W. Stover 





COUNTY PROCLAMATION — Supervisor 
Warren M. Dorn (left) and Association Presi- 
dent A. Stevens Halsted, Jr., are shown with 
the Board of Supervisors’ resolution pro- 
claiming May 1 as Law Day in Los Angeles 
County. 


LAW DAY, 1961 


» » THE LOS ANGELES County Bar Asso- 
ciation and its affiliated associations 
all contributed to the observance of 
Law Day on May 1. 

The activities of the Association in- 
cluded a special naturalization cere- 
mony conducted by Judge Ernest A. 
Tolin, at which the President of the 
Association, A. Stevens Halsted, Jr., 
spoke on the significance of law in the 
United States. Each superior court 
judge opened his courtroom on May 1 
with proclamations appropriate for 
the occasion. 


Arrangements were made to supply 
both speakers and written material 
pertaining to Law Day to churches, 
schools, civic groups, and service or- 
ganizations. 

Thirty full-size outdoor billboards 
displaying the Law Day poster were 


LINCOLN THE LAWYER — From left, are Stanley L. Johnson, Executive Secretary, L. A. 
County Bar Association; Leslie C. Tupper, Lincoln Bust Committee Chairman; Association 
President A. Stevens Halsted, Jr.; and Ralph G. Lindstrom, principal speaker at the Lincoln 
bust dedication. Contributions toward the cost of the bust are coming in very well and the 
goal has almost been reached; however, additional contributions are still being accepted. 
A list of the contributors will be published in the June BULLETIN. 
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placed about the County; Mayor Nor- 
ris Poulson issued a Law Day procla- 
mation for the City of Los Angeles; 
the Board of Supervisors passed a 
resolution introduced by Supervisor 
Warren M. Dorn proclaming Law 
Day in Los Angeles County; the Los 
Angeles Post Office used two die hubs 
supplied by the Association and can- 
celled 1,962,000 letters with the Law 
Day imprint; a number of news re- 
leases concerning Law Day were sent 
to the legal newspapers, the metro- 
politan Los Angeles papers and news- 
papers in various parts of the County; 
spot announcements and background 
material were supplied to the radio 
and television stations in the County; 
and all mail sent from the office of the 
Association carried Law Day stickers. 

The highlight of the observance 
was the dedication of the Abraham 
Lincoln bust, which is now in the Los 
Angeles County Courthouse. Merrell 
Gage, the famous sculptor of the bust, 
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ASSOCIATION POSTER — One of the 30 large billboards displaying the Law Day posters 
which were placed throughout Los Angeles County. 


a 


was present at the ceremonies and 
Ralph G. Lindstrom made a particu- 
larly fine and appropriate address. 
Leslie C. Tupper was chairman of the 
committee which did so much toward 
achieving the gift of the bust by the 
Association. The dedication cere- 
monies were covered by all major 
television stations, wire services, and 
metropolitan newspapers. 

Stanley L. Johnson, Executive Sec- 
retary of the Association, deserves 
particular commendation for the able 
assistance which he rendered in con- 
nection with the observance of Law 
Day. 

The members of the Law Day Com- 
mittee were Richard F. Alden, James 
R. Elliott, Carla A. Hills, Paul R. 
Hutchinson, Maurice C. Inman, Jr., 
Leonard S. Janofsky, John G. Messer, 
Honorable Harold W. Schweitzer, 
Robert M. Shafton, Frank Simpson 
III, and Milford Springer. 
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“Lawyers of Los Angeles” is the story of the noted attorneys of our city 
and county from the mid-19th century to our own times. It is an utterly 
fascinating record from the lawyer’s point of view. Included are the first 
attorneys who supplanted the Mexican alcaldes, the battles over land 
titles, the dynamiting of The Times, Clarence Darrow’s bribery trial, 
murder trials, the tideland oil cases, and scores of others, all narrated by 


a master historian and provided with 38 illustrations. 


A copy is yours for $7.50 plus 

30 cents sales tax. Address: 

THE WARD RITCHIE PRESS, 1932 
HYPERION AVE., LOS ANGELES 
27, CALIFORNIA 
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by JOHN W. HECKEL © Head Reference Librarian, Los Angeles County Law Library 


CALIFORNIA LAW REVISION 
COMMISSION: New studies on 
Inter Vivos Marital Property Rights in 
Property Acquired while Domiciled 
Elsewhere by Harold Marsh, Jr.; 
Notice of Alibi in Criminal Actions by 
John J. Wilson; Evidence in Eminent 
Domain Proceedings by Hill, Farrer 
and Burrill, and Reimbursement for 
Moving Expenses when Property is 
Acquired for Public Use, also by Hill, 
Farrer and Burrill. 


CONSTITUTIONAL LAW: The 
Right of Assembly and Association by 
Glenn Abernathy ( University of South 
Carolina Press, 263 p.) discusses un- 
lawful assemblies in streets and parks, 
parades and processions, and the fed- 
eral protection of the right to as- 
semble. A shorter section deals with 
the right to associate and the re- 
straints on it. The approach is histori- 
cal from the common law through 
Supreme Court decisions. 


CORPORATIONS: The Meaning of 
Modern Business: An Introduction to 
the Philosophy of Large Corporate 
Enterprise by Richard Eells (Colum- 
bia University Press, 427 p.) attempts 
to develop a philosophy which will 
make the corporation comprehensible 
and will offer a norm for corporate 
performance in society. The book is 
divided into four parts: the quest, 
corporate realities, corporate respon- 
sibilities and the future course. 
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CRIMINAL LAW: Essays in Crimi- 
nal Law (Rothman, 460 p.) honors R. 
H. Gault, editor since 1911 of the 
Journal of Criminal Law and Crimi- 
nology. It contains discussions of 
French, German, Soviet and Japanese 
criminal law. There are essays on 
penology, the rule of law and regula- 
tory offenses. The forensic medicine 
essays deal with insanity, diminished 
responsibility, automatism and drug 
addiction. The Detection of Secret 
Homicide by J. D. J. Havard (Mac- 
millan Co., 353 p.) traces the histori- 
cal background of the medical inquest 
and the techniques of the modern 
coroner in the investigation of death. 


EQUITY: Equity and the Law: A 
Comparative Study by Ralph A. New- 
man (Oceana, 280 p.) treats the moral 
aspects of equity as they are differen- 
tiated from law in the Anglo-Ameri- 
can and other legal systems. 


INTEGRATION: Virginia’s Mas- 
sive Resistance by Benjamin Muse 
(Indiana University Press, 184 p.) 
tells the story of the hopes for con- 
structive action in the resolution of 
the school segregation problem and 
the failure of the politicians to avoid 
the futile program of massive resist- 
ance. 


INTERNATIONAL LAW: The Posi- 
tion of the Individual in International 
Law According to Grotius and Vatel 
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(Nijhoff, 260 p.) relates the older 
theories of international law to mod- 
ern practice. Quincey Wright of the 
University of Viginia has written an 
essay, International Law and _ the 
United Nations (Asia Publishing 
House, 134 p.) 


LABOR LAW: Labor Relations and 
the Law (Little, Brown, 955 p.) is the 
second edition of a work compiled for 
labor law teachers and practitioners. 
It consists of cases and materials on 
collective bargaining agreements and 
their administration. The Kohler 
Strike: Union Violence and Adminis- 
trative Law by Sylvester Petro (Reg- 
nery, 118 p.) discusses the NLRB de- 
cision and the history of a long and 
violent strike. 


LEGAL PHILOSOPHY: Life, Death 
and the Law: Law and Christian 
Morals in England and the United 
States by Norman St. John-Stevas 
(Indiana University Press, 375 p.) 
considers contraception, artificial in- 
semination, sterilization, homosexual- 
ity, suicide and euthanasia in the light 
of the Anglo-Saxon legal tradition and 
the problems of law regulating moral- 
ity. The contemporary Protestant and 
Roman Catholic points of view are 
presented. 


NARCOTICS: Drug Addiction: 
Crime or Disease? is the title of the 
reports of the Joint Committee of the 
American Bar Association and the 
American Medical Association on 
Narcotic Drugs (Indiana University 
Press, 173 p.) A large part is devoted 
to a discussion of the basic problems 
in drug addiction and suggestions for 
research by Morris Ploscowe. An ap- 
praisal of laws and regulations of 
European countries is written by 
Rufus King. 


OIL AND GAS: Income Taxation of 
Oil and Gas Production by Breeding 
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and Bruton (Prentice-Hall, looseleaf ) 
is the second edition of a work treat- 
ing property interests, conveyances, 
costs, depletion, joint agreements and 
special problems. Canadian taxes are 
also covered. A Century of Oil and 
Gas in Books is a descriptive bibli- 
ography compiled by E. B. Swanson, 
(Appleton, 214 p.) Seven pages are 
devoted to legal aspects. 


PENSIONS: Legal Protection of Pri- 
vate Pension Expectations by Edwin 
C. Patterson (Irwin, 286 p.) is an 
analysis of pension plans and the con- 
trol by state and federal law of the 
insurers and the trustees. Programs for 
future regulation are also outlined. 


PUBLIC DOMAIN: The Private 
Grazing and Public Lands: Studies of 
the Local Management of the Taylor 
Grazing Act (University of Chicago 
Press, 292 p.) shows that the wild 
west and the problems of grazing land 
still exists. Based on the geographic 
area of the Rocky Mountain basin, the 


author describes the livestock industry 
and its relation to land tenure with 
the Taylor Act as administrator. 


TAXATION: Personal Deductions in 
the Federal Income Tax by C. Harry 
Kahn (Princeton University Press, 237 
p.) traces the history and significance 
of deductions. Chapters are devoted 
to philanthropy, non-business and per- 
sonal interest payments, medical ex- 
penses, casualty losses and the stand- 
ard deduction. State Tax Guide 
(Prentice-Hall, looseleaf) is a new 
service devoted to an analysis of what 
constitutes doing business in a state 
under the tax laws. 


TRUSTS: Scott’s Abridgement of the 
Law of Trusts is a one volume treatise 
containing the substance of the five 
volume set. This is accomplished by 
omitting footnotes and making minor 
omissions. 
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BAR ACTIVITIES 


(clues 


Los Angeles County Bar Association 


Committees 


May 18—Legal Ethics, 12:15 p.m. 


Junior Barristers 


May 19—Monthly luncheon meeting, Uni- 
versity Club, 12 noon. 


General Monthly Meeting 


May 25—Biltmore Bowl, 12 noon. Speak- 
er, Dr. Lee A. DuBridge. Title: “Pre- 
paring for the Space Age.” 


Affiliated Associations 


May 16—San Fernando Valley Bar Asso- 
ciation, dinner meeting, Pucci’s Restau- 
rant, Encino. 


May 17—Glendale Bar Association joint 
dinner meeting with the Burbank Bar 
Association, Pikes Verdugo Oaks Res- 
taurant, Glendale. 


May 17—Pasadena Bar Association, dinner 
meeting, University Club, Pasadena. 


State Bar of California 


September 25 to 29—Thirty-third annual 
meeting, Monterey. 


American Bar Association 


August 7 to 13—Annual Meeting, Chase- 
Park Plaza Hotels, St. Louis, Mo. 


(Official announcements concerning events 
of interest to members of the Los Angeles 
County Bar Association will be included in 
the Calendar as space permits. The deadline 
for submission of dates is the 20th of the 
prior month. Please send information to the 
Office of the Bar Association.) 
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PECULIARITIES AND PITFALLS . . . from page 225 


final date by which the petition must 
be filed in court is thirty days after 
the date upon which the decision be- 
came final unless the prospective 
plaintiff, within the first ten days of 
that period has ordered a transcript 
of the administrative hearing (and de- 
posited the cost thereof as estimated 
by the agency).?* But the foregoing 
may, in a given case, be illusory be- 
cause every decision suspending or 
revoking a license contains an order 
as to the date upon which it shall take 
effect and neither the ordering of the 
transcript nor the filing of the petition 
in court gives an automatic stay. 


Pleading 


The first pleading is properly de- 
nominated a petition. It must be veri- 
fied."* It may come as a surprise that 
ever since 1872 the parties may be 
called plaintiff and defendant, rather 
than petitioner and respondent." 


Although boards and commissions, 
as such, are not legal entities, it has 
been uniformly recognized that a 
board as such is properly named as 
a defendant. The individual merhbers 
of the board are not necessary par- 
ties, but may be named as defendants, 
it has been held.*® This holding is in 
contrast with the many that in a writ 
case against a court the particular 
judge should not be named."® 


No petition has come to notice in 
which the pleader has tried to name 
the state as a defendant, but many 
petitions have been seen against city 
or county boards in which the city or 
county has been named in addition to 


the agency. It should be apparent 


that a city or county is neither a neces- 
sary nor proper party in a mandate 
proceeding against a board or officer. 


If the petition states sufficient facts 
to constitute a cause of action for a 
writ of mandate, an alternate writ of 
mandate will issue. It resembles, in 
some respects, an order to show cause. 
It commands the defendant to do a 
certain act or show cause on a speci- 
fied day at a specified time and place 
why he has not. It is process in the 
proceeding; it issues instead of a sum- 
mons, but not automatically as does 
a summons; the court must order it 
to issue. It is signed by the clerk, not 
the judge. This maneuver is usually 
facilitated by typing after the end of 
the writ, beyond the place for the 
clerk’s signature the words: let the 
foregoing writ issue, with a line for 
the signature of the judge. 


The writ may issue without a stay 
order, be accompanied by a separate 
stay order, or a stay order may follow 
after the writ in the same document. 
It is well to remember that the judge 
does not sign the writ and the clerk 
cannot grant a stay, hence the two 
should not be comingled. It is wise 
also not to expect a stay order to issue 
before the alternative writ. 


On or before the date specified in 
the alternative writ the defendant 
may file a demurrer, motion to strike, 
or answer, or combination thereof. 
The realization that the court has 
other cases on the calendar the same 
day would indicate the desirability of 
filing such papers with the clerk of the 





2Govt. * ee 

8C.C.P 

WCEP” Hi 108 83, 

3Moran v. Bd. Med. Exs., 32 Cal.(2d) 301. 
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Alexander v. Superior Court, 91 Cal. App. 312, 
317; Neblett v. Superior Court, 86 Cal. App. (2d) 
oe ‘Gresham v. Superior Court, 44 Cal. App.(2d) 
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department at least one day prior to 
the hearing date, so that the court may 
have available the time to give the 
consideration thereto which such 
pleading should warrant. Waiting un- 
til the return date accomplishes noth- 
ing but forcing the court to submit 
the matter. If the plaintiff did not sub- 
mit a full transcript with his petition, 
but merely pleaded the facts upon 
which he relies, the transcript should 
be filed on or before this hearing or 
return date. 

Experience has demonstrated the 
necessity of calling attention to the 
fact that neither the plaintiff nor de- 
fendant can make the transcript a part 
of the pleadings by merely referring 
to it and praying that it be taken as a 
part thereof, unless the original or a 
copy thereof is annexed to the plead- 
ing itself..7 Too many plaintiffs fail 
to get alternative writs on their first 
application because the pleader seems 
to believe that he can state a cause 
of action by referring to a transcript 
not yet written, plus concluding that 
there was no substantial evidence to 
support the decision or that the 
weight of evidence was against the 
administrative decision. As most tran- 
scripts are too bulky to be attached to 
the pleadings or kept in the file, a 
practical solution appears to be that 
after any demurrer has been heard, 
before argument on the merits is 
made, the transcript may be received 
in evidence as an exhibit. 

It must be remembered that an- 
other peculiarity of mandate is that 
after the answer has been filed, plain- 
tiff may file a replv to the answer."* 
In practice this is almost never done, 
but occasionally it may be necessary 
to prevent the admission of new facts 


pleaded in the answer. 
Trial 

The date specified in the alterna- 
tive writ or that to which the hearing 
may have been continued, is the trial 
date. The trial usually consists of the 
receipt of the transcript and the argu- 
ment of counsel. 

As to city or county agencies 01 
state-wide agencies created by the 
constitution, the trial court is limited 
to an examination of the evidence 
before the agency for the purpose of 
determining whether there was any 
substantial evidence which supported 
the decision.'” The court does not have 
the power to judge the intrinsic value 
of the evidence or to weigh it.’ It 
may not consider evidence which was 
not presented to the agency.' In fact, 
the court is bound to disregard evi- 
dence before the agency which was 
contrary to the agency’s decision.’ 
Findings by the agency based on con- 
flicting evidence are binding on the 
trial court.* 

In a proceeding to review a suspen- 
sion or revocation of a professional or 
vocational state license (not the grant- 
ing of a license* or the restoration of 
one previously revoked®) the trial 
court must reweigh the evidence 
which was presented to the agency 
and determine whether the weight of 
that evidence supports or is contrary 
to the decision. 

While the transcripts of hearings 
before state hearing officers of the 
Division of Administrative Procedure 
disclose hearings similar to trials in 
court, such is not the case.as to hear- 
ings before local boards, councils and 
agencies. It must be remembered that 

(Continued on page 249) 
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‘Jenner v. City Council, 164 Cal. App.(2d) 490. 
2Thompson v. Long Beach, 41 Cal.(2d) 235. 
*Rogers v. Retirement Bd., 109 Cal. App.(2d) 
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08. 
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strict court rules as to evidence do 
not apply,* hearsay is admissible,’ and 
evidence is not subject to attack be- 
cause it was not under oath.* 

As to the grounds upon which a 
professional or vocational state license 
may be revoked, it is necessary to re- 
fer the reader to the provisions of the 
Business and Professions Code cover- 
ing the particular profession or voca- 
tion, because the grounds for disci- 
plinary action vary as to different pro- 
fessions and vocations. Some may be 
said to be limited to occupational ac- 
tivities, while others include convic- 
tion of any felony or misdemeanor 


& 


involving moral turpitude.‘ 
Judgment 


Neither the trial nor appellate court 
can modify the penalty, that is, even 
if the court feels that a lesser penalty 
would be proper, it may not change 
the penalty imposed by the agency." 

If the court determines that there 
was no substantial evidence to sup- 
port the decision or, with a statewide 
non-constitutional agency, that the 
weight of evidence is contrary to the 
decision, it makes its findings of fact, 
draws its conclusions of law, and en- 
ters a judgment" that a peremptory 
writ of mandate issue commanding 
the agency to set aside the decision 
which has been reviewed. In this type 
of mandate the court should not at- 
tempt to go beyond ordering a nulli- 
fication of the decision and a remand- 
ing of the matter to the agency. It 
should not purport to finally settle the 
matter by ordering the issuance of a 
permit, license, or the reinstatement of 
the plaintiff.” 


Of course in those cases where the 
act sought to be compelled is minis- 
terial, i.e., to sign a warrant, bonds 
or a contract, the peremptory writ 
may order the doing of the act. 

The peremptory writ is signed by 
the clerk, not the judge. It must con- 
tain a return date by which the de- 
fendant must report the manner in 
which he or it has complied with the 
peremptory writ. There is no hearing 
in court on that date. It may be satis- 
fied by the defendant filing in the 
clerk’s office a statement that it has 
reversed the decision or performed 
whatever act was commanded. 

The alternative writ, as its name 
implies, commanded the defendant to 
perform a certain act or show cause 
why he had not. It would seem ele- 
mentary that when he shows cause 
he has performed one of the alterna- 
tives and that the alternative writ no 
longer has any function, hence it is 
not necessary for the court to order 
that it be discharged. 

The law as to stays of execution 
pending an appeal in the review of 
administrative decisions also differs 
from the ordinary. If there is no stay 
in force at the time the trial court 
denies a peremptory writ, it cannot 
grant a stay pending an appeal.’ If 
a stay is in force it continues by opera- 
tion of law for twenty days after the 
filing of the notice of appeal. Only the 
appellate court can grant a stay for 
a longer period. If an appeal is taken 
from a judgment granting a peremp- 
tory writ, the decision or order of 
the agency is automatically stayed un- 
less the appellate court orders other- 
wise. 





*Bradbeer v. England, 104 Cal. App.(2d) 704. 
“mage v. State Bd. of Equal., 140 Cal. App.(2d) 


‘Flagstad v. City of Santa Maria, 156 Cal. App. 
(34) na: Jenner v. City Council, 164 Cal. App. 


(2d) 4 
“Furnish v. Bd. Med. Ex., 149 Cal. App.(2d) 
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Macfarlane v. Dept. A.B.C., 51 Cal.(2d) 84. 
1C.C.P., Sec. 1095; Weisman v. Bldg. & S. 
Commrs., 85 Cal. App. 493. 


“English v. City of Long Beach, 35 Cal. (44) 
(2a) 13 i) my v. Glass Bottle Blowers ‘Assoc., 37 Cal. 
ACCP, Sec. 1087. 
MCCP” Sec. 1094.5(f£). 
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DEFAULT JUDGMENTS . . . from page 235 


allegations of the complaint, as op- 
posed to the frequent contentions of 
counsel that the allegations of the 
complaint are deemed admitted by the 
default. The case of Burtnett v. King, 
33 Cal.2d 805 (1949), concerning the 
effect of a default judgment, holds 
that the court acts in excess of juris- 
diction when it renders a default judg- 
ment in excess of that specifically set 
forth in the plaintiff's complaint. 


E. Fictrrious DEFENDANTS. 

A frequent and annoying problem 
is the matter of fictitiously named de- 
fendants as well as the proper naming 
of defendants who are engaged in a 
partnership venture. Since the amend- 
ment to C.C.P. Section 474, providing 
that no default or default judgment 
shall be entered against a fictitiously 
named defendant unless the process 
bears on its face the notice as pre- 
scribed by the amendment to the sec- 
tion, there should be no difficulty in 
these matters if counsel will follow 
the statutory requirements. The case 
of Armstrong v. Superior Court, 144 
Cal. App. 2d 420 (1956), holds. that 
compliance with C.C.P. Section 474 
is jurisdictional, stating that the 
statute is not directory but mandatory, 
and that the effect of the making of a 
defective service of a defective sum- 
mons is to deprive the court of juris- 
diction over the person of the defend- 
ant. Related to this is the proper des- 
ignation of a partnership firm as a de- 
fendant inasmuch as the court ac- 
quires no jurisdiction over the firm 
as such, or over the firm’s property, 
unless the partnership firm is properly 
designated as an additional defend- 
ant besides the individual partners. 
See Potts v. Whitson, 52 Cal. App. 2d 
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199 (1942); Nicholss v. Anders, 13 
Cal. App. 2d 440 (1936). 


F. Tree YEAR LimiraTION 

There have been occasions when a 
default judgment is requested more 
than three years after summons has 
been served upon the defendant. 
There is a specific prohibition against 
judgment being granted in that situa- 
tion in the second paragraph of 
C.C.P. Section 58la. If counsel are 
confronted with such a situation, it 
is advisable to furnish the court with 
an affidavit setting forth facts and 
reasons that could justify the con- 
sideration of exceptions along the lines 
indicated in the first paragraph of 
this Section 58la. 


G. Derautt or Less THAN 

ALL DEFENDANTS 

A frequent problem in these mat- 
ters is the request of counsel to secure 
a default judgment against one or 
more defendants who have defaulted 
and to proceed later to trial with the 
other defendants who have filed ans- 
wers to the complaint. The language 
of C.C.P. Section 579 seems to give 
the court discretion in an action 
against several defendants to render 
judgment against one or more of them, 
leaving the action to proceed against 
the others, whenever a several judg- 
ment is proper. This appears to be 
contrary to the well-established rule 
of law that there shall be only one 
judgment in a lawsuit. Some cases 
have permitted the application of this 
section 579 to situations only where 
the liability of the defendants is joint 
and several and where the plaintiff 
seeks different relief against different 
defendants; see 28 Cal. Jur 2d 656, 
et seq .The case of Mirabile v. Smith, 
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119 Cal. App. 2d 685 (1953), discusses 
a number of previous cases and points 
out that where separate default judg- 
ments were permitted in these cases, 
independent defenses not affecting the 
obligations of the defaulting defend- 
ants had been interposed by the an- 
swering defendants. In that case the 
trial court was upheld in preventing 
the entry of a default judgment 
against certain defendants who were 
jointly liable upon the same obliga- 
tion with the answering defendants, 
inasmuch as there was a partnership 
obligation involving the joint liability 
of all the defendants. In joint liability 
cases, counsel may wish to follow the 
procedures set forth in C.C.P. Section 
990 et seq. for joint debtor proceed- 
ings at a later date as to those defend- 
ants he is unable to serve at present. 
H. Quasi In Rem JUDGMENTS 

An action quasi in rem arises when 
the plaintiff seeks a money judgment 


against a defendant but because of 
his inability to obtain personal service 
upon the defendant he cannot obtain 
a valid judgment in personam. How- 
ever, if there is property of the de- 
fendant within the state and subject 
to the court’s jurisdiction, the plain- 
tiff may obtain satisfaction of his 
claim at least to the extent possible 
from such property. Service of sum- 
mons by publication will enable the 
matter to be brought before the court; 
but under the familiar rules of law in 
Pennoyer v. Neff, 95 U.S. 714 (1877), 
and First National Bank v. Eastman, 
144 Cal. 487 (1904), a judgment 
quasi in rem may be granted which 
is to be satisfied only out of the prop- 
erty of the defendant previously 
held under attachment in the same 
proceeding. It is essential that the 
property be actually subjected to the 
court’s control before judgment, by 
means of either attachment garnish- 





On billboards, bus posters, car cards and 
in many other media, Braille Institute 
urges, ‘‘See Your Attorney.” 
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ment or receivership. In such situa- 
tions, the judgment should contain a 
statement of the facts showing lack of 
personal jurisdiction as well as a show- 
ing of the property actually under the 
court’s control, with the limitation 
that the amount of the judgment is to 
be satisfied only from such property. 
1. 417 C.C.P. JupcmMents IN PErsonNAM 
The provisions of C.C.P. Section 417 
should be carefully considered by 
counsel when the defendant is out of 
the state, particularly in view of the 
1959 amendment to this section and 
the decisions of our Supreme Court 
affirming the validity of a judgment 
in personam under the procedures 
authorized by this section. Rule 6, 
Section 3, of Rules of the Superior 
Court of Los Angeles County, re- 
quires that when a personal judgment 
is rendered against a defendant over 
whom jurisdiction was acquired by 
personal service outside the state, as 


provided in C.C.P. Section 417, the 
judgment shall include a finding of 
the applicable residence requirement 
set forth in said section. See Owens v. 
Superior Court, 52 Cal. 2d 822 (1959), 
and the line of cases beginning with 
Allen v. Superior Court, 41 Cal. 2d 
306 (1953). 
J. Proor or DAMAGES 

In personal injury and other tort ac- 
tions where damages are sought, the 
mere presentation of medical bills is 
not sufficient to establish their total 
as the amount of damages. Evidence 
of payment of such bills can be con- 
sidered by the court on the question 
of reasonable value. The recent case 
of Plonley v. Reser, 178 Cal. App. 2d 
935, decided by the Appellate De- 
partment of the Los Angeles Superior 
Court in March, 1960, enunciated this 
rule of law, and set forth at page 939 
several clear-cut principles on the 
rules of damages in such matters. An- 
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other point for the guidance of coun- 
sel in personal injury and tort cases 
is the matter of reports of doctors 
who have treated the plaintiff; these 
reports will not be received in evi- 
dence unless they are in affidavit form 
or are in the form of a declaration un- 
der penalty of perjury. 
K. MIscELLANEOUS 

The attention of counsel is called 
to the new schedule of attorney's fees 
in Rule 12 of the new Los Angeles 
Superior Court Rules; the fees are in- 
creased. In actions on foreign judg- 
ments provisions of C.C.P. Sections 
1905 and 1913 should be followed in 
obtaining exemplified copies of such 
foreign judgments. There should be 
greater use of the Uniform Business 
Records as Evidence Act, C.C.P. Sec- 
tion 1953e, et seq. 


CONCLUSION 

The writer is indebted to Judge 
Frank G. Swain for his Manual of 
Procedure for the Writs and Receivers 
Department,’ which Judge Swain 
wrote in 1952 and which has been of 
invaluable assistance to the Bar of Los 
Angeles County throughout the years. 


This Manual contains several pages 
relating to default judgments and the 
procedures followed in that depart- 
ment at that time; these have served 
as a good guide in the writing of this 
article. Counsel are directed to the 
more detailed analyses set forth by 
Judge Swain in this Manual, dealing 
with partition actions and quiet title 
actions. 

It is a source of satisfaction to the 
writer to know that his handling of 
the default judgment calendar is un- 
der the supervision and guidance of 
Judge Philbrick McCoy, who presides 
in Department 63. C.C.P. Section 259a, 
in setting forth the powers and duties 
of Court Commissioners, states that 
they shall be performed by the Com- 
missioners subject to the supervision 
of the court. The writer has had fre- 
quent occasion to consult with and be 
guided by Judge McCoy in the dis- 
position of matters not only on the 
default calendar, but as to other func- 
tions assigned to the writer in De- 
partment 63. 





5This manual is no longer in print, but has been 
included in the compilation of Court Rules pub- 
lished by one of the legal newspapers. 
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tax officials was prepared by, and the supply of copies 
donated by, the Los Angeles Chapter of the California 
Society of Certified Public Accounts. 
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OPINIONS OF THE COMMITTEE ON LEGAL ETHICS 
LOS ANGELES COUNTY BAR ASSOCIATION 


Opinion No. 260 





(June 24, 1959) 

LETTERHEAD As SouicrraTion. A Law- 
yer-Assemblyman May Not Ethi- 
cally Include on His Official Letter- 
head the Fact That He Is a Lawyer, 
or the Name of His Law Firm, or 
Its Address or Telephone Number. 
A member of the Bar inquires of 

the Committee if the following prac- 

tice is ethical: 

A, a lawyer engaged in active prac- 
tice as a member of the firm A, B 
& C, upon his election to the Assem- 
bly (California Legislature), has 
printed for his official use as an 
Assemblyman letterheads as fol- 
lows: 

“Assembly, California Legisla- 
ture,” giving his name, assembly 
district, the assembly committees 
on which he serves, his official 
address in the State Capitol 


Building, and in the left-hand 
corner of the letterhead “Law 





CITY ATTORNEY 
and/or 

CITY PROSECUTOR 

Hawthorne, California 

(pop. 33,000) 

SALARY OPEN 
Proposals will be accepted by the 
City of Hawthorne through the 
City Manager for the position of 
City Attorney and/or City Prosecu- 
tor, salary open, proposals open 
to May 31, 1961. 











Offices A, B & C,” followed by 
the law firm’s address and tele- 
phone number. The letterheads 
are used by the lawyer in writing 
to his constituents as an Assem- 
blyman. 


Canon 27, A.B.A. Canons of Pro- 
fessional Ethics prohibits advertising 


and the solicitation of professional 
employment by lawyers, either di- 
rectly or indirectly, as does Rule 2, 
Rules of Professional Conduct, State 
Bar of California. In our opinion the 
conduct of the lawyer-assemblyman 
in using such a letterhead as above 
indicated is a flagrant breach of said 
rules and is highly unethical. 


The inclusion on the letterhead of 
the fact that the assemblyman is a 
lawyer alone is unethical as an im- 
plied solicitation of legal business 
from the constituents or from any one 
it is delivered to. His status as a law- 
yer has no connection with his official 
position as an assemblyman nor with 
official business. The name of the 
man’s law firm and its address and 
telephone number are completely for- 
eign to the official letterhead and to 
official business and could have no 
purpose other than solicitation of legal 
business for the law firm. 

This opinion, like all opinions of 
this Committee, is advisory only. ( By- 
Laws, Art. X, Sec. 3.) 
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By 
GEORGE 


The Judge Turned Prophet 


Charles $. Desmond, Chief Judge 
of the Court of Appeals of the State 
of New York, speaking at the annual 
dinner of the Brooklyn Bar Associa- 
tion last December, after remarking 
that he had been admitted to practice 
just forty years before, offered a num- 
ber of prophesies about the practice 
of law during the next forty years, 
some of which were as follows: 

“I think that forty years from now 
the courts of New York will still be 
trying cases, as they are today. I don't 
think there will be any turn or change 
to a commission form, although many 
strong individuals, the latest, I under- 
stand, being Governor Brown of Cali- 
fornia, are urging that change. 

. I do think that, as the years 
go on, we will learn, as our English 
brothers have learned, to limit the 
work of trial judges to trying cases. 
... 1 predict that in the years to come 
we will adopt some such system as 
the English Masters, where  sub- 
judges or assistant judges or clerks 
or registers, sitting at a desk in an 
office, in a comparatively informal 
way, will handle all the interrogatory 
business. . . . 

“I think that . . . during this next 
forty-year period . . . the State will 
furnish our trial judges, as the State 
has furnished our Appellate Judges, 
with more assistants, more clerical 
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help, more research force, again so 
that the Judges can devote their time 
to trying lawsuits. 

“,.. 1 think, again borrowing from 
the English .. . that as the years go 
by, we will have fewer jury trials in 
civil cases in this State, with the result 
that we will approach the English 
speed of disposing of cases, where 
cases are tried in a third to a half 
the time that is devoted to such cases 
in this State... . 

“I think the law school course will 
be larger and longer than it is now. 
I think there will be taught in the 
future not only more legal theory but 
more technique, so that the young 
lawyer who leaves law school after 
perhaps a four- or five-year law school 
course, or perhaps a three-year law 
school course and a couple of years 
of clerkship or probation, will be 
taught at least a few of the techniques 
which he will need in his first days 
in a law office... . 

“I think the law schools _ will 
strengthen the ethical courses. I 
never liked that word ‘ethics.’ . . . but 
I think the law schools will have to 
concentrate more in giving the stu- 
dents an image and a picture of what 
law practice should be and what a 
lawyer should do in order not only 
to be of service to his fellow men 
but to make a successful and happy 
professional life. 

“, .. I think we are going to have 
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an integrated Bar in this State long 
before forty years. . . . I suggest that 
you devote a little of your professional 
time to the interest and value of read- 
ing the experience of the California 
integrated Bar. . . . You owe it to 
yourselves to find out what has hap- 
pened in that great state, which is, 
I think, the state nearest to ours.” 


o oO o 


2,000 A.D. Revisited 

Reading Judge Desmond's talk re- 
minded us that back in 1950 we did 
some prophesying ourselves in a 
series of articles which were pub- 
lished under the general title: “Date 
Line 2,000 A.D., or The Practice of 
the Law in the Next Fifty Years,” 
and we were constrained to dig them 
out and read them over. We found 





1Los Angeles Bar Bulletin, August, October, No- 
vember, 1950. 


that we predicted, other 
things: 

—the complete fragmentation of the 
Superior Court in Los Angeles County 
into innumerable branches, with some 
peripatetic judges on wheels serving 
the remoter areas of the county. 

—the transformation of certain 
thriving centers of probate practice, 
such as Pasadena, La Jolla and Santa 
Barbara, into legal ghost towns be- 
cause of the incredible progress of 
medicine. 

—the elimination of the income tax 
bar through the enactment of the first 
simple and thoroughly understandable 
income tax law, providing for a 100% 
tax on gross income, with the Com- 
missioner of Internal Revenue author- 
ized to return to each taxpayer such 
amount as he deemed just and rea- 
sonable. 

—the final erosion of judicial deci- 
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sion of all limitations on the power 
of the federal government to regulate 
any kind of business under the inter- 
state commerce clause.” 

Other predictions related to new 
methods of teaching law to ease the 
burden of a period of study which 
had become progressively extended. 
Among these were improved tech- 
niques in educational hypnosis and 
subconscious sleep learning, the lat- 
ter utilizing wire recordings of case 
book and treatise, together with pil- 
low microphones. 

For the lawyer we predicted ultra- 
microfilm libraries and a multiple- 
televisor inter-exchange system which 
would enable him to handle most 
court appearances without leaving his 
office. (Indeed, it would be the only 
way in which he could cover a half- 
dozen branch courts on a busy law 
and motion morning.) IBM and Shep- 
ard’s Citator would combine to sell 
him a mechanical Shepardizer, but its 
old-fashioned punch-card system 
would soon be outmoded by a new 





*See Willie Muggins v. Old Dr. Kildare, 550 U.S. 
1, 118 S.Ct. 829 (1985). 


model utilizing the principle of the 
revolutionary electrono-mnemonic 
analyzer and printer. Another item 
that IBM would be working on (we 
were not daring enough to predict 
it would quite arrive by 2,000 A.D.) 
would be a machine into which legal 
problems are fed at one end and 
opinions come out at the other, thus 
displacing the judiciary, except for 
a few mechanically minded jurists 
who might hold on as service men. 

Back in 1950 these and many others 
were pretty much _ tongue-in-cheek 
ventures into the future. From liter- 
ature that has come across our desk 
in recent months, it looks like we can 
take our tongue out of our cheek well 
before 2,000 A.D. in the field of elec- 
tronic devices for storing, retrieving 
and analyzing legal data. 

o o o 
Two More Who Declined 

We have heretofore reported the 
names of three lawyers who declined 
appointment to the Supreme Court of 
the United States. They were (in 
modern times ) John W. Davis of New 
York and John G. Johnson of Pennsyl- 
vania and (in the early days of the 
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If Brothers-in-Law does not 
appear in the next issue, or for 
several issues after that, do not 
jump to the conclusion that THE 
BuLLetin has launched on a pro- 
gram of upgrading its content or 
that the editor of this depart- 
ment is fed up with the whole 
business after more than a dec- 
ade with his nose to the dead- 
line, however plausible those ex- 


planations may seem. The more 
likely reason will be that he has 
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been outvoted, one to one, at a 
meeting of his community part- 
nership on the proposition that 
he should forsake the peace 
and contentment of his (rela- 
tively) new hill-top home, its 
salubrious climate, excellent cui- 
sine and circumambient creature 
comforts, and subject himself to 
the vagaries of weather and 
waiters, bed springs and bag- 
gage smashers, plumbing and 
publicans from Ireland to Yugo- 
slavia. 
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Court) Robert Hanson Harrison of 
Maryland. Here are two more from 
the eighteenth century: Edward Rut- 
ledge and Charles Cotesworth Pinck- 
ney, both of South Carolina. So far 
as we know, this completes the list. 
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One Man’s Opinion 


“Double entry bookkeeping was in- 
vented by the Italians more than five 
hundred years ago. It is as important 
a social invention as constitutional 
government, or habeas corpus.”—From 
Stuart Chase’s How to Read An An- 
nual Report. 


B.C.C.—Before Crowded Calendars 


During the first year of its exist- 
ence—1790—the Supreme Court of the 
United States issued orders establish- 
ing the style of its seal and the seals 
of the circuit courts, established (in 


two short paragraphs) the require- 
ments for admission to practice be- 
fore it, and admitted some attorneys. 
That was about all. Finally in the Au- 
gust Term, 1791, it got its first case’ 
—but not for long. This case came (or 
sought to come) before the court on 
a writ of error from the Circuit Court 
for Rhode Island and it was promptly 
discovered that there was error in the 
writ of error. It had not been issued 
by the Clerk of the Supreme Court, 
but by the Clerk of the Circuit Court 
and that just wasn’t cricket. 
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“Trigamy” 

Did you know that “trigamy” is a 
defense to a charge of bigamy? 
Neither did we until it was called to 
our attention. And it’s all very simple. 
If interested, see Wright v. State, 198 
Md. 163, 81 A2d 602. 





1West v. Barnes 2 Dallas 401. 





Situations ? 


& Real Estate = ...taik tothe man from Coldwell, Banker. _ P 


Much of Coldwell, Banker’s business is 
conducted with attorneys on real estate 
needs arising from probate, investment 


programs and other situations. The Company’s highly qualified 
appraisal staff is frequently called upon in matters of condemnation 
proceedings and real estate values. 

The Company has no ownership interest in any property it offers 
for sale or lease; it does not buy or sell real estate in competition 
with its clients. Coldwell, Banker functions solely in a brokerage and 
consultant capacity. This 55-year policy has earned the Company a 
nation-wide reputation for unbiased, objective professional service. 
For a further discussion of the ways Coldwell, Banker might serve 
you, write for our booklet “Behind the Western Skyline.” 
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